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ISSUES:

1 Was the Intermediary’s adjustment disallowing the sdary and related expenses of the Director
of the Volunteer Department proper?

2. Was the Intermediary’s adjustment disallowing the expenses of the television recruitment
advertisement proper (FY 93 only)?

STATEMENT OF THE CASE AND PROCEDURAL HISTORY':

The Vigting Nurse Association of Greater Kansas City ("Provider™) is a home hedth agency which
provides skilled nursing care and related services to homebound patients throughout the e ght-county
metropolitan Kansas City area. It islocated in Kansas City, Missouri. It filed its Medicare cost reports
for the fiscal years ended June 30, 1992 ("FY 92"), June 30, 1993 ("FY 93") and June 30, 1994 ("FY
94"). For dl three years the Provider clamed the costs of the director of the volunteer department. It
clamed the cogs of televison recruitment in FY 93 only. Welmark Inc. ("Intermediary™) disdlowed
these costs. The Provider gpped ed these adjustments to the Provider Reimbursement Review Board
("Board"). The Provider-sfiling meetsthe jurisdictiond requirements of 42 C.F.R. " * 405.1835 -
.1841. The Provider isrepresented by Amy Jurevic Sokol, Esquire, of Shughart, Thomson & Kilroy,
P.C. TheIntermediary is represented by Bernard M. Tabert, Esquire, of Blue Cross and Blue Shidd
Asociation.

Issue No. 1 - Director of the VVolunteer Department

Facts

In FY's 92, 93 and 94, the Provider employed a volunteer director whose function was to superviseits
volunteers. The volunteers provided services directly to patients, not to third parties. These services
were intended to asss patientsin remaining in their own homes and to ultimately decrease the amount
of skilled care they required. The Provider clamed costs associated with avolunteer director. In FY
92, the Provider claimed a cost of $32,978. The Provider made an "A-5" adjustment reducing its costs
on its Medicare cost report of $28,097, under protest. The Intermediary disallowed the remaining
$4,881. The reimbursement effect was gpproximately $4,000. In FY 93 the adjustment amount for the
volunteer director was $42,496. The reimbursement effect was approximately $42,000. In FY 94 the
adjustment amount was $50,203 and the reimbursement effect was approximately $50,000.

PROVIDER-S CONTENTIONS:




Page 3 CNs:94-0079, 95-2394 & 96-0287

The Provider contends that according to Visiting Nurse Association of Los Angeles, Inc, v. Blue Cross
and Blue Shidd Association/Blue Cross of Cdifornia, PRRB Dec. Nos. 96-D2, 96-D3 and 96 D-4,
November 13, 1995, Medicare and Medicaid Guide ("CCH") & 43, 904, rev-d. by HCFA Admin.
Dec., January 11, 1996, CCH & 44, 027, ("VNA of LA") hospitas were rembursed for the cost of
their volunteer directors. Home hedlth agencies are likewise reimbursed under the Medicare statute for
their reasonable cogtsincurred in furnishing services to Medicare beneficiaries. All necessary and
proper costs, those gppropriate and helpful in developing and maintaining the operations of patient care
facilities and activities, are consdered to be reasonable and alowable costs. Regarding volunteers, their
services enhance the quality of care provided to the patients. Accordingly, their costs and the costs
associated with the volunteer director are incurred in furnishing services to Medicare beneficiaries, not
third parties, and thus are dlowable costs. Moreover, there is no prohibition againgt alowing volunteer
director costsin hospital settings which are subject to the same regulations for Medicare rembursemen.
Auditors generdly dlow volunteer director costs for hospitals.

The Provider argues that the costs of the volunteer director are alowable pursuant to a specific
Medicare program ingtruction, Chapter 7 of the Provider Rembursement Manua. The relevant portion
of the Chapter sates that a paid volunteer director-s cost isincludable in the dlowable cogs of a
provider but is not considered under the definition of this principle. It does not state that as a condition
to be alowed, the volunteers perform work that would be reimbursable under Medicare regulations. It
amply states that a paid volunteer director is an alowable cost. The volunteer director isalso an
dlowable cost pursuant to Provider Reimbursement Manua, HCFA Pub. 15-1 ("HCFA Pub. 15-1") *
2102.2 which defines ACosts Related to Patient Caref) as all necessary and proper costs which are
gppropriate and helpful in developing and maintaining the operations of patient facilities and activities.
The sdlary and related expenses of avolunteer director are necessary and proper costs which are
gppropriate and helpful in developing and maintaining operations of patient care facilities and activities.
They are necessary and proper costs related to patient care and are usuadly costs which are common
and accepted occurrencesin the field of the provider's activity. Costsrelated to patient care include
personne costs, adminigtrative codts, costs of employee penson plans and norma standby costs. The
sdary and related expenses of avolunteer director are personnel costs. Thus, the costs are clearly
related to patient care.

The Provider further argues that the costs associated with the volunteer director are nothing like the
examples of "Costs Not Related to Patient Care" which include costs of medls sold to visitors, codts of
drugs sold to persons other than patients, costs of operating a gift shop, costs of dcoholic beverages
furnished to employees or others and costs of charitable contributions. All of these costs relate to
activities of a provider that benefit persons other than a provider=s patients. Conversely, the director of
volunteersis concerned with coordinating recruitment, training and placement of volunteers within the
Provider=s offices or in the homes of its patients to better serve patients, not third parties.
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The Provider contends that the costs associated with the volunteer director are dlowable as
adminigrative costs. The costs are analogous to costs associated with dietary and nutrition personndl.
If dieticians or nutritionists are used to provide overal training or consultative advice to a home hedth
agency-s gaff and incidentdly provide dietetic or nutritiond servicesto beneficiariesin their homes, the
cogts of these professond services are dlowable as adminigtrative costs even though vidts performed
by adietician or nutritionist in a beneficiary's home are not separately billable.

Finally, the Provider argues that employing a volunteer director to recruit, train, and place volunteersisa
prudent and cost conscious way to minimize cogts, which fulfills reasonable costs and Medicaress
prudent buyer principles. The volunteer director supervises the volunteers who assist patientsin
remaining in their own homes. This ultimately decreases the amount of skilled care the patients require
and decreases the cogt to the Medicare program.

INTERMEDIARY:S CONTENTIONS:

The Intermediary contends that the adjustment to remove the sdlary and related expenses of the
supervisor of the Provider=s volunteer department was made in accordance with Medicare Regulations
at 42 C.F.R. " 413.9 - Cost Related to Patient Care and HCFA Pub. 15-1 " 2102.3 - Costs Not
Related to Patient Care, ™ 2304 - Adequacy of Cost Information. According to HCFA Pub. 15-1 *
2102.3, costs not related to patient care are costs which are not appropriate or necessary and proper in
developing and maintaining the operation of patient care facilities and activities. Costswhich are not
necessary include cogts which usudly are not common or accepted occurrences in the fied of a
provider's activity. Codtsrelated to patient care could best be defined by identifying certain costs which
are not considered related to patent care.

The Intermediary contends that the Provider had a brochure that explains the Volunteer Program.® It
gppears that the objective of the brochure is to recruit volunteers. A summary of the services provided
by the volunteersis asfollows:

1 Telephone reassurance

2. Companion escort

3. Transportation

4, Shopping assstance

! See Intermediary Exhibit 1-2.
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5. Respite Sitter service
6. Friendly vigtor
7. Budgeting assstance
8. Persona care assstance
9. Chore assistance
10.  Resource assistance

For those services rendered in conjunction with a visit to the patient's home, one or more of the above
services may be rendered. For example, the vigt by the volunteer might include companion escort,
trangportation, friendly vigitor, etc. The above services are not covered, i.e., billed to and paid by the
Medicare program nor isthe cost of the services reimbursable, i.e., the cost is nondlowablein thet it is
not related to patient care per the Medicare program. The proper reporting of codts related to the
volunteer program would be to include the costs in a nonreimbursable cost center, i.e., Medicare will
not reimburse out the cost center in the Medicare cost report. 1n the as-filed cost report, the Provider
did not report any nonreimbursable volunteer program costs.

The Intermediary further observes that in reviewing the job description for the supervisor of the
volunteer department?, thereislittle indication as to what type of service the volunteers provided.

Maor accountability number three of this position reads, "Makes home vigitsto patients and their
familiesin order to place, monitor, and supervise volunteer arrangements’. This service is not related to
patient care, and the cost is not dlowable. Further, two |etters were received from the Provider® which
describe the main services provided by the volunteers. These services congst of visiting the patient
(friendly viditor) and caling the patient (telephone reassurance services). Neither of these services are
related to patient care. To the Intermediary’'s knowledge, the visits by the volunteers are independent of
any other covered home hedth agency vist, such asavist by the home hedth aide.

The Intermediary notes that HCFA Publication 11, * 206.2, address the coverage issue for some of the
services provided by the volunteers:

When ahome hedlth aide visits a patient to provide a hedth related

2 See Intermediary Exhibit 1-3.

3 See Intermediary Exhibits 1-4 and 1-5.
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service as discussed above, the home hedlth aide may aso perform
someincidenta services which do not meet the definition of ahome
hedlth aide service (e.g. light cleaning, preparation of amed, taking out
the trash, shopping). However, the purpose of a home hedlth aide visit
may not be to provide these incidenta services since they are not hedlth
related services, but rather are necessary household tasks that must be
performed by anyone to maintain a home.

and

A physcian orders home hedth aide vidts 3 times per week. The only

services provided are light housecleaning, meal preparation and trash

removal. The home hedlth aide visits cannot be covered,

notwithstanding their importance to the beneficiary, because the services

provided do not meet Medicare's definition of home hedlth aide

services.
Id.
The Provider takes the position that it is customary practice for home hedlth agencies to provide
volunteer services, which are not related to patient care and to include the cost of supervising that
sarvice in the Medicare cost report as an dlowable cost. From the Intermediary’s perspective, it is not

acommon and accepted occurrence in the home hedlth agency industry to provide this type of service,
not to mention including the cost of supervising this service as an dlowable cos.

The Intermediary agrees with the Provider's position that a paid director of volunteersis not consdered
under the definition of HCFA Pub. 15-1, Chapter 7, Vaue of Services of Nonpaid Workers. The
Provider has taken the statement from HCFA Pub. 15-1 * 700, which states a paid director of
volunteersisincludable in the dlowable costs of a provider as meaning no other Medicare principles of
reimbursement need to be applied. There is no support in Medicare regulations and Program
Ingtructions for this position. The persona service cost (sdaries and employee benefits) of apad
director of volunteersis not autometicaly an dlowable cost by definition, i.e., because a Program
Instruction states that they are includable in the allowable costs of a provider. Asistrue of dl costs
claimed by aprovider inits as-filed cost report, the costs are subject to all applicable Medicare
principles of reimbursement. In the case of the persond service cost of adirector of volunteers, the
most important consideration/requirement is whether the persona serviceisrelaed to patient care. 42
C.F.R. " 4139 requires dl paymentsto providers be based on reasonable costs related to patient care.
The sdlary and related benefits of the supervisor of the volunteer department do not benefit patient
care.

The Intermediary observesin the instant case that al evidence provided to the Intermediary by the
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Provider indicates that the supervisor of the volunteer department directs and supervises activity which
is not related to the care of patients. The Provider has included the supervisors cogtsin the
adminigrative and generd ("A&G") cost center. The supervisor of volunteers did not maintain atime
record of how time was spent, nor were time records maintained by the volunteers. It would not be
gppropriate to include the cost in the A& G cost center since there are no costs related to reimbursable
activity in the Medicare cost report. The result of including these costsin A& G would be to allocate
100 percent of the cost only to reimbursable aress.

INnVVNA of LA, addressed above, the Administrator reversed the Board decision and ruled that the
Provider=s volunteer coordinator costs relating to noncovered services are not reimbursable. The nature
of the expense disdlowed in that case is Smilar to theissue in this apped.

|ssue No. 2 - Tdevison Recruitment

Facts

Beginning in FY 92 the Provider experienced rapid growth. The Provider=s volume of petient vists
increased from 120,000 vigits to approximately 195,000 vigts. This increase represents a 63%
increase in vidts over atwo-year time frame. To effectively treat patients, it was required to engagein a
substantiad amount of recruiting and hiring. Recruiting employees was especidly difficult for the Provider
because it islocated in both Kansas and Missouri. Therefore, it needed nurses and other hedlth care
employees that were licensed in both states. The Provider required that nurses have at least one to two
years of experience because they would be working unsupervised in a home setting, not in an
indtitutiond setting where they would have supervison if needed. The Provider-s board of trustees, after
having a committee investigate way's to be able to meet these hiring demands, decided that it would
make a one-time broad based appedl to attract new employees. The Board decided to use televison
advertisements to meet this need for alarge number of employees over ardatively short period of time.
The Provider aired 118 ads on three different televison stations at various times during the day. The
total cost per hired employee was $1,567 for FY 93. The nationa average cost for recruitment of
nurses in 1992 was $2,505.*

In FY 93, the Provider claimed codts associated with a series of tdevison recruitment advertisements.
The Intermediary disallowed those costs. The adjustment amount was $125,468 and its Medicare
reimbursement effect was $124,000.

4 See, Centra Hedlth Services 92 Employee Recruitment and Home Office Group v.
Aetna Life Insurance Company, PRRB Dec. No. 97-D44, June 25, 1997, CCH &
45,462 ("Centrd Hedlth Services").
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PROVIDER:S CONTENTIONS:

The Provider contends that the costs associated with the recruiting advertisement are adlowable costs
under HCFA Pub . 15-1 * 2136 which covers advertisng costs. Thefirgt requirement is that the costs
be appropriate in developing, maintaining, and furnishing covered services to Medicare beneficiaries.
HCFA Pub 15-1 * 2136.1 provides the following as dlowable advertisng cogs "Cogts of advertisng
for the purpose of recruiting medica, paramedical, adminigrative and clericd personnel are dlowable if
the personnel would be involved in patient care activities or in the development and maintenance of the
fadlity." Id. The video wasamed at recruiting home hedth nurses who are clearly medica personne
and involved in patient care. The advertisement was not an effort to increase patient utilization of
sarvices. At the time the television advertisement was produced, the Provider had a shortage of home
hedlth nurses, and the televison advertisement was a means to attract new home health nurses. Thus,
the costs were gppropriate in developing, maintaining and furnishing covered services to Medicare
beneficiaries.

The second requirement is that an intermediary should consider the facts and circumstances of each
provider's Situation as well as the amounts that would ordinarily be paid for comparable services by
comparable indtitutions. The Intermediary admitted that they did not consider the amounts that would
ordinarily be paid for comparable services by comparable ingtitutions. The third requirement is that such
costs must be common and accepted costs in the field of the provider's activity. Televisonis used by
the U.S. military, the Internd Revenue Service and home hedth agencies, to recruit personnel. In fact
the PRRB in Centrd Hedlth Services 92 Employee Recruitment and Home Office Group v. Aetna Life
|nsurance Company, PRRB Dec. No. 97-D94, June 25, 1997, CCH & 45462 ("Centrd Hedth
Services') sated that there are numerous examples of using radio and television advertisement for
personnel recruitment, which support the conclusion that the use of these media are common and
accepted practices. The above decision held that the radio and television advertising costs of a group of

home health agencies were alowable because the purpose was for personne recruitment and not to
increase patient utilization. Further, the Board decided that the expenditures on radio and television
were reasonable and cost effective.

The Provider contendsthat it is like Centra Hedlth Servicesin that the advertisement portrayed a
rewarding work environment and noted the benefits of working in the home hedlth industry, not the
benefits of home hedth care. The transcript of the videotape and the videotape itself show that the
advertisement was specificaly directed toward prospective employees and requested those interested in
employment to contact the Provider. Further, the board of trustees of the Provider met and decided
that television advertising was necessary to meet the additional demand caused by the increased volume
of vigts and the potentia for increased turnover. The Provider had aso formed a recruitment and
retention committee which explored a number of measures to improve recruitment and retention. The
Committee recommended several ideas to the board of trustees and it tried a number of the
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recommendations.

The Provider observes that the board of trustees decided that television recruitment was the most cost
effective and beneficid option to achieve its god of recruiting alarge number of quaity employees. As
outlined in the study, television is a more effective medium for recruitment than newspaper or radio
advertissment. The Provider as a prudent and cost-conscious buyer sought to minimize the cost of the
televison ads. There were members of the advertisement industry and a newscaster who were on the
Board who provided insght into the gppropriate costs involved in the project and how to minimize those
costs. Severd Board Members donated services. Findly, the Provider argues that it was a prudent

and cost conscious buyer in that it was well below the cost limits for every service they provided. In
total, it was $1,133,233 below the cost limits.

INTERMEDIARY:=S CONTENTIONS:

The Intermediary contends that the adjustment to disalow television recruitment ads was madein
accordance with HCFA Pub. 15-1 * 2102.1 - Reasonable Costsand " 2103 - Prudent Buyer. The
Intermediary has disalowed the cost of the television recruitment ad based on the prudence of cost.
The cost of recruitment would have been minimized if the Provider had used more traditional means of
recruitment, such as classified adsin the newspaper. When reviewing the FY 93 recruiting expenses,
the Intermediary noted an increase of $200,640 from the prior year ($31,344 in FY 92 to $231,984 in
FY 93). The mgority of thisincrease relates to the $125,468 television recruiting ad.

The Intermediary notes that the Provider claims that a more aggressive recruiting campaign was needed
in FY 93 dueto increased vidt volume and turnover associated with its merger with Clinicare that
occurred in FY 92. The Provider clamsthat 248 new employees were hired in the three-year period
beginning July 1, 1991 and ending June 30, 1994. Assuming these employees were hired evenly over
the three-year period, approximately 83 employees were hired in both FY 92 and FY 93. This means
that the amount of total advertising dollars spent per new employee increased 641 % from $377 in FY
9210 $2,795in FY 93.

The Intermediary observes that the Provider has submitted no evidence to support that more employees
were hired after the aring of the teevised ads or that the dramatic increase in spending was judtified or
necessary. The Provider has also not submitted evidence to support that the more traditional means of
recruiting used in previous years were no longer effective. In the absence of this evidence, the
Intermediary is not satisfied that the Provider exercised Medicaress prudent buyer concept in its
procurement of recruitment advertisng.

> See Provider Exhibit P.
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CITATION OF LAW, REGULATIONS AND PROGRAM INSTRUCTIONS:

1. Regulations- 42 C.F.R.:

"" 405.1835 - .1841 - Board Jurisdiction

" 4139 - Cost Related to Patient Care

2. Program Instructions - Home Health Agency Manua (HCFA Pub. 11):

" 206.2 - Home Health Aides Sarvices

3. Program Ingtructions - Provider Reimbursement Manud, Part | (HCFA Pub. 15-1):

Chapter 7 - Vaue of Services of Nonpaid Workers
" 700 - Principle
" 2102.1 - Reasonable Costs
" 2102.2 - Costs Related to Petient Care
" 2102.3 - Costs Not Related to Petient Care
" 2103 - Prudent Buyer
" 2136 - Advertisng Costs - Genera
*2136.1 - Allowable Advertisng Cods
" 2304 - Adequacy of Cost Information
4. Cases:.

Visiting Nurse Association of Los Angdles Inc. vs. Blue Cross and Blue Shidd Association/Blue
Cross of Cdifornia, PRRB Dec. Nos. 96-D2, 96-D3 and 96 D-4, November 13, 1995,
Medicare and Medicaid Guide ("CCH") & 43, 904, rev=d, by HCFA Admin. Dec., January 11,
1996, CCH & 44,027
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Centra Hedth Services 92 Employee Recruitment and Home Office Group v. Aetna Life
Insurance Company, PRRB Dec. No. 97-D94, June 25, 1997, CCH & 45, 462.

FINDINGS OF FACT, CONCLUSION OF LAW AND DISCUSSION:

The Board, after consdering the law, regulations, program ingtructions, facts, parties contentions and
evidence submitted finds and concludes as follows.

Issue No. 1 -- Director of VVolunteer Department

The Board finds that the services rendered by the director of volunteers and the volunteers are not
related to patient care and are thus not dlowable. Theregulation at 42 C.F.R. " 413.9 requires that for
costs to be dlowable, they must be related to patient care. Based on the brochure introduced as
evidence, it is clear that the services provided by the volunteers are not related to patient care. Items
such as telephone reassurance, companion escort and persond care assistance are persona care items,
not hedlth care related. Further, the director=sjob description provides for the responsihbility for
directing the above activities which are not patient care related. Thus, both activities are not patient care
related.

The Board notes that no services of the volunteers were or could be billed to patients. Further, there
was nothing in the record to document the actud activity of volunteers. In the find analyss, the Board
concludes that the volunteer services were not necessary and critical to provide patient care. Ina
complementary manner, the director=s activity was unnecessary in the ddivery of petient care.
Therefore, the costs are not dlowable under 42 C.F.R. * 413.9.

Issue No. 2 -- Tdevison Recruitment

The Board finds the cogts of television recruiting reasonable and necessary; thus, they are dlowable
under 42 C.F.R. * 413.9. The Board finds television recruiting was a proper tool to seek progpective
employees. The Provider=s board of directors made a conscious, considerate and measured decision to
use thetelevison ad. The Board further finds that the costs of the ad were related to patient care. They
were a0 reasonable when compared to the nationa average for recruiting nurses ($2,505 per nurses -
nationa average versus the Provider=s average of $1,567). Further, the Provider clearly established the
need for the ad in light of the tight labor market in the area. Findly, the number of recruits increased
from 115in FY 9210 148in FY 93. Although this number was not sgnificant, the other criteria above
demondtrate the propriety of the Provider=s actions in atempting to increese its staff.

The Board further finds that the Intermediary did not properly apply Medicaress prudent buyer concept.
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In applying this concept, the burden of proof for establishing whether a provider was prudent in its
actionsison an intermediary. The Intermediary should have made comparisons with Smilar providers
to support its conclusion that the televison ad was imprudent.  No study was included in the record.

DECISION AND ORDER:

Issue No.1 - - Director of Volunteer Department

The director of volunteer activities are not related to patient care; thus, the cost of this service is not
dlowable. The Intermediary-s adjustments are affirmed.

Issue No. 2 - - Tdevison Recruitment

The television ad for recruiting nurses is a reasonable and necessary cost related to patient care. The
Intermediary=s adjustment is reversed.
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